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Centers for Medicare & Medicaid Services

Administrator
Washington, DC 20201

March 17, 2021

Lori Shibinette

Commissioner, Department of Health and Human Services
State of New Hampshire

129 Pleasant Street

Concord, NH 03301

Dear Ms. Shibinette:

On February 12, 2021, the Centers for Medicare & Medicaid Services (CMS) sent you a letter
regarding the November 30, 2018 extension of the section 1115 demonstration project entitled
“New Hampshire Granite Advantage Health Care Program Demonstration” (Project Number 11-
W-00298/1). The letter advised that CMS would commence a process of determining whether or
not to withdraw the authorities previously approved in the Granite Advantage Health Care
Program 1115 demonstration that permit the state to require work and other community
engagement activities as a condition of Medicaid eligibility. It explained that in light of the
ongoing disruptions caused by the COVID-19 pandemic, New Hampshire’s community
engagement requirement risks significant coverage losses and harm to beneficiaries. For the
reasons discussed below, CMS is now withdrawing approval of the community engagement
requirement in the November 30, 2018 extension of the Granite Advantage Health Care Program,
which is not currently in effect and which would have expired by its terms on December 31,
2023.

Section 1115 of the Social Security Act (the Act) provides that the Secretary of Health and
Human Services (HHS) may approve any experimental, pilot, or demonstration project that, in
the judgment of the Secretary, is likely to assist in promoting the objectives of certain programs
under the Act, including Medicaid. In so doing, the Secretary may waive compliance with the
Medicaid program requirements of section 1902 of the Act, and approve federal matching funds
per section 1115(a)(2) for state spending on costs not otherwise matchable under section 1903 of
the Act, which permits federal matching payments only for “medical assistance” and specified
administrative expenses.> Under section 1115 authority, the Secretary can allow states to
undertake projects to test changes in Medicaid eligibility, benefits, delivery systems, provider
payments and other rules across their Medicaid programs that the Secretary determines are likely
to promote the statutory objectives of Medicaid.

As stated in the above referenced letter sent on February 12, 2021, under section 1115 and its
implementing regulations, CMS has the authority and responsibility to maintain continued
oversight of demonstration projects in order to ensure that they are currently likely to assist in
promoting the objectives of Medicaid. CMS may withdraw waivers or expenditure authorities if

1 42 U.S.C. §1315.
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it “find[s] that [a] demonstration project is not likely to achieve the statutory purposes.” 42
C.F.R. 8 431.420(d); see 42 U.S.C. § 1315(d)(2)(D).

As the February 12, 2021 letter explained, the Granite Advantage Health Care Program
community engagement requirement is currently not in effect. Although implementation began
in June 2019, it was halted by court order in July 2019. The early evidence for New Hampshire,
especially considered in light of the COVID-19 pandemic and its expected aftermath, makes
clear that community engagement is infeasible.In addition, implementation of the community
engagement requirement is currently prohibited by the Families First Coronavirus Response Act
(FFCRA), Pub. L. No. 116-127, Div. F, § 6008(a) and (b), 134 Stat. 208 (2020), which
conditions a state’s receipt of an increase in federal Medicaid funding during the pandemic on
the state’s maintenance of certain existing Medicaid parameters. New Hampshire has chosen to
claim the 6.2 percentage point FFCRA Federal Medical Assistance Percentage (FMAP) increase,
and therefore, while it does so, must maintain the enrollment of beneficiaries who were enrolled
as of, or after, March 18, 2020.

The February 12, 2021 letter noted that, although the FFCRA’s bar on disenrolling such
beneficiaries will expire after the COVID-19 public health emergency ends, CMS still has
serious concerns about testing policies that create a risk of substantial loss of health care
coverage and harm to beneficiaries even after the expiration of the bar on disenrolling
beneficiaries. The COVID-19 pandemic has had a significant impact on the health of Medicaid
beneficiaries. Uncertainty regarding the current crisis and the pandemic’s aftermath, and the
potential impact on economic opportunities (including job skills training and other activities used
to satisfy community engagement requirements, i.e., work and other similar activities), and
access to transportation and affordable child care have greatly increased the risk that
implementation of the community engagement requirement approved in this demonstration will
result in substantial unintended coverage loss. In addition, the uncertainty regarding the
lingering health consequences of COVID-19 infections further exacerbates the harms of
coverage loss for Medicaid beneficiaries.

Accordingly, the February 12, 2021 letter indicated that, taking into account the totality of
circumstances, CMS had preliminarily determined that allowing the community engagement
requirement to take effect in New Hampshire would not promote the objectives of the Medicaid
program. Therefore, CMS provided the state notice that we were commencing a process of
determining whether to withdraw the authorities approved in the Granite Advantage Health Care
Program demonstration that permit the state to require work and other community engagement
activities as a condition of Medicaid eligibility. See Special Terms and Conditions § 11. The
letter explained that if CMS ultimately determined to withdraw those authorities, it would
“promptly notify the state in writing of the determination and the reasons for the amendment and
withdrawal, together with the effective date, and afford the state an opportunity to request a
hearing to challenge CMS’s determination prior to the effective date.” Id. The February 12,
2021 letter indicated that, if the state wished to submit to CMS any additional information that in
the state’s view may warrant not withdrawing those authorities, such information should be
submitted to CMS within 30 days. We have not received any additional information from New
Hampshire in response to the February 12, 2021 letter.
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In light of these concerns, for the reasons set forth below, CMS has determined that, on balance,
the authorities that permit New Hampshire to require work and community engagement as a
condition of eligibility are not likely to promote the objectives of the Medicaid statute.
Therefore, we are withdrawing the authorities that were extended in the Secretary’s November
30, 2018 extension approval of the Granite Advantage Health Care Program demonstration.

Background of New Hampshire’s Demonstration

The New Hampshire Granite Advantage Health Care Program demonstration was originally
approved by CMS on March 4, 2015 as the “New Hampshire Health Protection Program
(NHHPP) Premium Assistance Demonstration” and provided premium assistance to non-
medically frail individuals, ages 19 through 64, in the new adult coverage group to enable
enrollment in qualified health plans offered in the Health Insurance Marketplace (Marketplace).

On May 7, 2018, CMS approved an amendment to the demonstration requiring all beneficiaries
in the new adult group, ages 19 to 64, with certain exemptions, to participate in and timely report
a minimum of 100 hours per month of work or community engagement activities, such as
employment, education, job skills training, or community service, as a condition of continued
Medicaid eligibility. Failure to comply with the requirement for a month would result in
suspension of Medicaid eligibility after an additional one-month grace period to make up the
deficient hours and come into compliance. The beneficiary would remain suspended unless he
or she had good cause for the compliance failure, qualified for an exemption, or satisfied the
requirements by making up the deficient hours for the month that resulted in non-compliance. If
a beneficiary were still suspended at the time of his or her redetermination, the beneficiary would
be disenrolled from Medicaid, but could re-apply for coverage at any time. The demonstration’s
Special Terms and Conditions specified that the community engagement requirement was not
authorized to be implemented sooner than January 1, 2019.

On November 30, 2018, CMS approved an extension of the demonstration for an additional five
year period and the demonstration was renamed the “Granite Advantage Health Care Program”
section 1115 demonstration project. This approval extended the authority to require work or
other community engagement as a condition of eligibility and removed the authority for the
Marketplace premium assistance program, as the state was moving to a different delivery system
that did not require section 1115 authority.

Early Experience from the Community Engagement Requirement in New Hampshire

Early experience with the community engagement requirement in New Hampshire and other
states that implemented similar demonstrations indicated that such a requirement risks rapid
coverage loss.

Under the Granite Advantage demonstration, beneficiaries were required to comply with the
community engagement requirement beginning June 1, 2019. On July 7, 2019, New Hampshire
suspended the community engagement requirement for a three-month period. Shortly thereafter,
on July 29, 2019, the U.S. District Court for the District of Columbia vacated the Secretary’s
approval of the demonstration extension that authorized this requirement.
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Under the demonstration, beneficiaries had a 75-day window from the date of the beneficiary’s
eligibility determination to begin complying with the community engagement requirement.
Beneficiaries not meeting the requirement for two consecutive months would have the
opportunity to remediate, or “cure,” their community engagement hours, claim an exemption, or
notify the state of good cause to avoid suspension of coverage. Within the short span of the
policy’s implementation, almost 17,000 beneficiaries, or about 40 percent of those subject to the
community engagement requirement, representing one-third of the demonstration’s total
enrollment, were set to be suspended for non-compliance with the requirement and lose
Medicaid coverage.>** Further underscoring these figures, one estimate, based on the 17,000
beneficiaries who would have been initially suspended after the community engagement
requirement was in effect for just over a month, projected that between 30 and 45 percent of
beneficiaries subject to the community engagement requirement would have been disenrolled
within the first year of implementation.> The magnitude and proportion of such coverage losses
based on this count of 17,000 are even higher than the 6 to 17 percent coverage loss that Kaiser
Family Foundation researchers forecasted could result from implementing community
engagement requirements nationwide.®

Despite the high rate of noncompliance during the first month of the demonstration, one study
estimates that all but a small minority of Medicaid expansion beneficiaries in New Hampshire
were either working or were ill or disabled (and therefore should have qualified for exemptions
from the community engagement requirement).” Before the community engagement requirement
was implemented, based on data from the state, 47 percent of the Premium Assistance Program
beneficiaries were employed or self-employed.® According to research from the Kaiser Family
Foundation using the Current Population Survey (CPS) data,® in New Hampshire 65 percent (60

2 Wagner, J., & Schubel, J. (2020). States' experiences confirming harmful effects of Medicaid work requirements.
Center on Budget and Policy Priorities. Retrieved from https://www.chpp.org/research/health/states-experiences-
confirm-harmful-effects-of-medicaid-work-requirements

3 New Hampshire Department of Health and Human Services. (2019). DHHS Community Engagement Report: June
2019. Retrieved from https://www.dhhs.nh.gov/medicaid/granite/documents/ga-ce-report-062019.pdf

4 Hill, 1., Burroughs, E., & Adams, G. (2020). New Hampshire’s Experience with Medicaid Work Requirements:
New Strategies, Similar Results. Urban Institute. Retrieved from https://www.urban.org/research/publication/new-
hampshires-experiences-medicaid-work-requirements-new-strategies-similar-results

® The Commonwealth Fund Blog. (2019). New Hampshire’s Medicaid Work Requirements Could Cause More Than
15,000 to Lose Coverage. Retrieved from https://www.commonwealthfund.org/blog/2019/new-hampshires-
medicaid-work-requirements-could-cause-coverage-10ss

6 Garfield, R., Rudowitz, R. & Musumeci, M. (2018). Implications of a Medicaid Work Requirement: National
Estimates of Potential Coverage Losses. Kaiser Family Foundation. Retrieved from
https://www.kff.org/medicaid/issue-brief/implications-of-a-medicaid-work-requirement-national-estimates-of-
potential-coverage-losses/

7 Garfield, R., Rudowitz, R., Orgera, K. & Damico, A. (2019). Understanding the Intersection of Medicaid and
Work: What Does the Data Say? Issue Brief. Kaiser Family Foundation. Retrieved from
http:/files.kff.org/attachment/Issue-Brief-Understanding-the-Intersection-of-Medicaid-and-Work-What-Does-the-

Data-Say

8 Porter, J. & Hodder, L. (2018). Covering the Care: Medicaid, Work, and Community Engagement. Institute for
Health Policy and Practice, University of New Hampshire. Retrieved from
https://scholars.unh.edu/cgi/viewcontent.cgi?article=1033&context=ihpp

® Garfield, R., Rudowitz, R., Orgera, K. & Damico, A. (2019). Understanding the Intersection of Medicaid and
Work: What Does the Data Say? Issue Brief. Kaiser Family Foundation. Retrieved from
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percent nationally) of Medicaid beneficiaries aged 19 to 64 without Supplemental Security
Income (SSI) in 2016 were working, and of those who were not working in New Hampshire, 49
percent (36 percent nationally) indicated that their reason for not working was due to illness or
disability. While data for New Hampshire were too limited to be conclusive, nearly half of
Medicaid beneficiaries not working nationally indicated they were caretaking or attending
school. Under New Hampshire’s community engagement requirement, illness and disability
were qualifying exemptions, while educational activities were qualifying community
engagement activities and caregiving could have been either a qualifying exemption or a
qualifying community engagement activity. Accordingly, these data suggest that the vast
majority of beneficiaries subject to New Hampshire’s community engagement requirement who
were not working were otherwise meeting or exempt from the community engagement
requirement.

Despite state assurances in the demonstration’s Special Terms and Conditions that New
Hampshire would provide the necessary outreach to Medicaid beneficiaries, experience from the
state shows that lack of awareness of and administrative barriers associated with the community
engagement requirement created serious challenges for eligible beneficiaries, which could have
resulted in significant coverage losses.’® Many beneficiaries in New Hampshire reportedly did
not know about the community engagement reporting requirement or received confusing and
often contradictory notices about whether they were subject to the requirement.1:12
Additionally, these outreach efforts may not have reached transient populations and/or
individuals without stable mailing addresses or telephone numbers.® For example, on only 500
of the state’s 50,000 phone calls did a state official discuss the community engagement
requirement with the person who would be affected by it, and the state’s 2,011 home visits
reached only 270 people who would be affected.’* Community organizations in New Hampshire
also raised concern about beneficiary awareness and understanding of the policy requirements.*
Additionally, beneficiaries reported barriers to obtaining exemptions from the community

http://files.kff.org/attachment/Issue-Brief-Understanding-the-Intersection-of-Medicaid-and-Work-What-Does-the-
Data-Say

10 Margo Sanger-Katz. (2018). Hate Paperwork? Medicaid Recipients Will Be Drowning in It. New York Times.
Retrieved from https://www.nytimes.com/2018/01/18/upshot/medicaid-enrollment-obstacles-kentucky-work-
requirement.html.

11 Solomon, D. (2019). Spreading the Word on Medicaid Work Requirement Proves Challenging. Union Leader.
Retrieved from https://www.unionleader.com/news/health/spreading-the-word-on-medicaid-work-requirement-
proves-challenging/article_740b99e7-9f48-52d4-b2d8-030167e66af8.html

12 Moon, J. (2019). Confusing Letters, Frustrated Members: N.H.’s Medicaid Work Requirement Takes Effect. New
Hampshire Public Radio. Retrieved from https://www.nhpr.org/post/confusing-letters-frustrated-members-nhs-
medicaid-work-requirement-takes-effect#stream/0

13 Hill, 1., Burroughs, E., & Adams, G. (2020). New Hampshire’s Experience with Medicaid Work Requirements:
New Strategies, Similar Results. Urban Institute. Retrieved from https://www.urban.org/research/publication/new-
hampshires-experiences-medicaid-work-requirements-new-strategies-similar-results

14 DeWitt, E. (2019). Now-disbanded Medicaid work requirement costs New Hampshire $187,000. Concord
Monitor. Retrieved from https://www.concordmonitor.com/Now-dishanded-Medicaid-work-requirement-cost-New-
Hampshire-$187-000-28745556

15 Porter, J., Hodder, L., & LaRochelle, L. (2020). The Community Response to Medicaid Work and Community
Engagement Requirements: Lessons from New Hampshire. Institute for Health Policy and Practice, University of
New Hampshire. Retrieved from https://www.unh.edu/unhtoday/2020/06/exploring-impact-nhs-medicaid-work-
and-community-engagement-requirements.
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engagement requirement, for example, beneficiaries with physical and behavioral health
conditions reported that their providers were resistant to signing forms needed to establish that
the beneficiary was unable to work so that the beneficiary could qualify for an exemption.'® This
lack of understanding about the community engagement requirement and challenges in receiving
exemptions may have contributed to the low compliance rate—only 32 percent of beneficiaries
subject to the requirement met the 100-hour target in the first month of implementation.*’

As previously noted, based on the study from the Kaiser Family Foundation, nearly everyone
who was targeted by the community engagement requirement in New Hampshire already met the
requirement or was exempt from it, so there was little margin for the program to increase work or
community engagement.*® This is consistent with research indicating more generally that most
Medicaid beneficiaries are already working or are likely to be exempt from a potential
community engagement requirement.%202%22 For example, in a study published in 2018,
researchers found that nearly 80 percent of adults with Medicaid coverage live in families with a
working adult, and 6 in 10 are working themselves.?® Similarly, a study published in 2017 found
that, out of the 22 million adults covered by Medicaid nationwide (representing 58 percent of all
adults on Medicaid) who could be subject to a community requirement designed like that in the
Granite Advantage demonstration, 50 percent were already working, 14 percent were looking for
work, and 36 percent were neither working nor looking for work.?* For those beneficiaries not
working or looking for work, 29 percent indicated that they were caring for a family member, 17
percent were in school, and 33 percent noted that they could not work because of a disability
(despite excluding from analysis those qualifying for Medicaid on the basis of disability,

16 Hill, 1., Burroughs, E., & Adams, G. (2020). New Hampshire’s Experience with Medicaid Work Requirements:
New Strategies, Similar Results. Urban Institute. Retrieved from https://www.urban.org/research/publication/new-
hampshires-experiences-medicaid-work-requirements-new-strategies-similar-results

1" Hill, 1., Burroughs, E., & Adams, G. (2020). New Hampshire’s Experience with Medicaid Work Requirements:
New Strategies, Similar Results. Urban Institute. Retrieved from https://www.urban.org/research/publication/new-
hampshires-experiences-medicaid-work-requirements-new-strategies-similar-results

18 Garfield, R., Rudowitz, R., Orgera, K. & Damico, A. (2019). Understanding the Intersection of Medicaid and
Work: What Does the Data Say? Issue Brief. Kaiser Family Foundation. Retrieved from
http:/files.kff.org/attachment/Issue-Brief-Understanding-the-Intersection-of-Medicaid-and-Work-What-Does-the-
Data-Say

19 Garfield, R., Rudowitz, R. & Damico, A. (2018). Understanding the intersection of Medicaid and work.
Washington, D.C.: Kaiser Family Foundation. Retrieved from http://files.kff.org/attachment/Issue-Brief-
Understanding-the-Intersection-of-Medicaid-and-Work

20 Huberfeld, N. (2018). Can work be required in the Medicaid program? N Engl J Med;378:788-791. DOI:
10.1056/NEJMp1800549

2L Goldman, A.L., Woolhandler, S, Himmelstein, D.U., Bor, D.H. & McCormick, D. (2018). Analysis of work
requirement exemptions and Medicaid spending. JAMA Intern Med, 178:1549-1552.
DOI:10.1001/jamainternmed.2018.4194

22 Solomon, J. (2019). Medicaid Work Requirements Can’t Be Fixed: Unintended Consequences are Inevitable
Result. Center of Budget and Policy Priorities. Retrieved from https://www.cbpp.org/research/health/medicaid-
work-requirements-cant-be-fixed

2 Garfield, R., Rudowitz, R. & Damico, A. (2018). Understanding the intersection of Medicaid and work.
Washington, D.C.: Kaiser Family Foundation. Retrieved from http://files.kff.org/attachment/Issue-Brief-
Understanding-the-Intersection-of-Medicaid-and-Work

24 |_eighton Ku, L & Brantley, E. (2017). Medicaid Work Requirements: Who’s At Risk? Health Affairs Blog.
Retrieved from https://www.healthaffairs.org/do/10.1377/hblog20170412.059575/full/
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highlighting the difficulty with disability determination), with the remainder citing layoff,
retirement, or a temporary health problem.

Thus, overall, prior to the pandemic, the available data indicated that the vast majority of the
population that would be targeted by the community engagement requirement, as in New
Hampshire’s demonstration, were already meeting the potential terms of such a requirement or
would qualify for an exemption from it. This makes it challenging for community engagement
requirements to produce any meaningful impact on employment outcomes by incentivizing
behavioral changes in a small fraction of beneficiaries, all the while risking substantial coverage
losses among those subject to the requirements.

In addition to New Hampshire, Arkansas and Michigan, the two other states where a community
engagement requirement as a condition of Medicaid eligibility was in effect, provide some early
data on potential enrollment impacts that accords with the New Hampshire experience.? In
Arkansas, for instance, before the court halted the community engagement requirement, the state
reported that from August 2018 through December 2018, a total of 18,164 individuals were
disenrolled from coverage for “noncompliance with the work requirement.” During these five
months, the monthly rate of coverage loss as a percentage of those who were required to report
work and community engagement activities fluctuated between 20 and 47 percent.?® Arkansans
affected by disenrollment experienced significantly higher medical debt and financial barriers to
care, compared to Arkansans ages 30 to 49 who maintained that coverage. Specifically, 50
percent reported serious problems paying off medical bills; 56 percent delayed seeking health
care because of cost; and 64 percent delayed taking medications because of cost.?” Evidence also
indicates that those with chronic conditions were more likely to lose coverage.?® In Michigan,
before the policy was vacated by the courts, 80,000 beneficiaries—representing nearly 33
percent of individuals subject to the community engagement requirement—were at risk of
suspension, if not loss of coverage, for failing to report compliance with the community
engagement requirement.?® Similar to New Hampshire, there was widespread evidence of

% Office of the Assistant Secretary for Planning and Evaluation, U.S. Department of Health and Human Services,
Washington, DC. (2021). Issue Brief No. HP-2021-03, Medicaid Demonstrations and Impacts on Health Coverage:
A Review of the Evidence. Retrieved from hitps://aspe.hhs.gov/pdf-report/medicaid-demonstrations-andimpacts.

% Arkansas Department of Human Services (DHS). (2018 & 2019). Arkansas Works Section 1115 Demonstration
Annual Reports. Retrieved from https://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-
Topics/Waivers/1115/downloads/ar/Health-Care-Independence-Program-Private-Option/ar-works-annl-rpt-jan-dec-
2018.pdf; https://www.medicaid.gov/medicaid/section-1115-demonstrations/downloads/ar-works-annl-rpt-jan-dec-
2019.pdf.

27 Sommers, B.D., Chen, L., Blendon, R.J., Orav, E.J., & Epstein, A.M. (2020). Medicaid Work Requirements in
Arkansas: Two-Year Impacts on Coverage, Employment, and Affordability of Care. Health Affairs, 39(9), 1522-
1530. Retrieved from https://www.healthaffairs.org/doi/full/10.1377/hlthaff.2020.00538

28 Chen, L. & Sommers, B.D. (2020). Work Requirements and Medicaid Disenrollment in Arkansas, Kentucky,
Louisiana, and Texas, 2018. American Journal of Public Health, 110, 1208-1210. DOI
https://doi.org/10.2105/AJPH.2020.305697

29 Wagner, J., & Schubel, J. (2020). States” Experiences Confirm Harmful Effects of Medicaid Work Requirements.
Center on Budget and Policy Priorities. Retrieved from https://www.chpp.org/research/health/states-experiences-
confirm-harmful-effects-of-medicaid-work-requirements
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confusion and lack of awareness among beneficiaries in these other states.>® Moreover, in all
three states, evidence suggests that even individuals who were working or those who had serious
health needs, and therefore should have been eligible for exemptions, lost coverage or were at
risk of losing coverage because of complicated administrative and paperwork requirements.!

Additionally, consistent and stable employment is often out of reach for beneficiaries subject to
community engagement requirements. Many low-income beneficiaries face a challenging job
market, which often offers only unstable or low-paying jobs with unpredictable or irregular
hours, sometimes resulting in spells of unemployment, particularly in seasonal work,. 32333435
The rigid monthly requirement for reporting 100 or more hours in general is also of concern for
low-income working adults who could be subject to a community engagement requirement, as
research suggests that a large segment of this group could be at risk of losing coverage for one or
more months because they would not meet the minimum in eve