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The General Counsel’s Reporting
Relationship Counts, Too

Michael W. Peregrine

In her recent article, “Why Would
Company Execs Want Their GC to
Report to the CFO?”, Julie Brush
sheds daylight on a governance
issue that has, unfortunately, long
remained in the shadows.

And that's the matter of the general
counsel’s internal reporting relation-
ship. It's a vitally important corporate
responsibility concern, and is critical
to the integrity of the organization’s
commitment to legal compliance.
And it is the ultimate responsibility
of the governing board to assure that
the relationship is properly structured
and maintained.

For the past 15 years or so, much
of dialogue on executive suite
reporting relationships has been
focused on the compliance officer,
for good and proper reasons. But
that focus has had the unintended
consequence of diverting attention
from the equally important means
by which the general counsel reports
upstream to management and to
the board.

For it is entirely fair to say that
the primary concern with compliance
officer reporting---eliminating man-
agement level barriers to the delivery
of her advice--applies equally to the

general counsel. The ultimate goal is
to remove inappropriate barriers to
the delivery of compliance and legal
advice, so leadership may be fully
informed and capable of responding
as circumstances may require.

And on that point, Ms. Brush’s
observations on the problems with
“GC to CFO reporting” are spot-on.
But in addition to her helpful anec-
dotes, there’s also a fair amount of
policy substance on the broader
issue of general counsel reporting
relationships.

Take the Sarbanes Oxley Act for
example--which celebrated its fif-

teenth anniversary this year. A
main premise of the Act was the
need for greater transparency of risk,
and an increased flow of informa-
tion and operational disclosure from
all executive levels to the board. A
common characteristic of many of
the scandals that led to the Act was
a marginalization of the office of
general counsel, and the inability of
the board to have access to the gen-
eral counsel’s unvarnished advice.
Indeed, a key legacy of the Act is
the important role that the general
counsel plays with respect to corpo-
rate governance.
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And then there’s the signifi-
cant monographs prepared by the
American Bar Association (“ABA
Report”) and the Bar Association of
New York City (“NYCBA Report”), in
the aftermath of Sarbanes.

The NYCBA Report gets right to
the point: “The General Counsel’s
reporting relationships and access
to management and the board need
to be consistent with senior status
in the corporation. We believe that
the General Counsel should report
to one of the highest ranking com-
pany executives, most often either
the CEO or the officer carrying out
the day-to-day duties of the CEO".
By footnote, the NYCBA Report
observes that in some organiza-
tions, it may be more effective for
the general counsel to report to the
chief operating officer as opposed
to the CEO. It cautions, however,
that any such reporting relationship
should be premised on the assump-
tion that the general counsel main-
tains “ready, unrestricted access to
the CEO”, and that the office of the
general counsel is maintained at an
appropriately senior level within the
corporate hierarchy.

Ms. Brush would be pleased to
know that the NYCBA Report explic-
itly rejects a general counsel-to-CFO
reporting relationship. “...[T]lhe
general counsel should not report
to the CFO due to their respec-
tive roles in financial reporting and
disclosure”. The Report also shares
the perspective of the estimable
Ben Heineman, Jr. that the general
counsel and CFO positions should

be on the same reporting level with-
in the corporation.

Both the NYCBA and the ABA
Reports make it clear that the board
has a very clear stake in the general
counsel’s reporting relationships. For
example, they both recommend that
the hiring, firing and compensation
of the general counsel should be
subject to board approval. They also
note that an effective reporting rela-
tionship should be grounded in a
clear commitment of the board and
executive management to promote
a culture of integrity and compliance
with the law. This would include,
among other elements, a strong rela-
tionship between the general coun-
sel and the CEO, as well as ready
access of the general counsel to
other senior executive officers, and
to chairs of key board committees.

In addition, the ABA Report’s rec-
ommendations on the reporting
obligations of lawyers led directly
to the important amendments to
Sections 1.13(b) (Organization as
a Client) and 1.6 (Confidentiality
of Information) under the Model
Rules of Professional Conduct.
These Rules, as amended, instill cer-
tain reporting and confidentiality
obligations on counsel once they
become aware that a corporate
agent is engaged in action, intends
to act or refuses to act in a manner
that is a violation of a legal obliga-
tion to the corporation, or a viola-
tion of law that reasonably might
be imputed to the organization, and
that is likely to result in substantial
injury to the corporation.

Both corporate leadership, and
the interests of legal compliance,
would benefit from a greater organi-
zational awareness of these “report-
ing up” obligations. They serve as a
powerful and motivational supple-
ment to otherwise established gen-
eral counsel reporting relationships.

Drawing this long-overdue atten-
tion on the general counsel’s report-
ing relationships is in no way intend-
ed to dilute the importance attribut-
ed to the proper reporting relation-
ship of the chief compliance officer.
They're both important; equally so.
To suggest otherwise is to mischar-
acterize the proper (and expanding)
role of the general counsel. It also
serves to marginalize her well estab-
lished ethical duties and professional
responsibilities.

So Ms. Brush’s article, together
with the Sarbanes anniversary, pro-
vide a legitimate and welcomed
“prompt” to raise general counsel
reporting issues with senior man-
agement and the board'’s audit com-
mittee—without picking specifically
on the CFO!

Michael W. Peregrine, a part-
ner at McDermott Will & Emery LLP,
advises corporations, officers and
directors on matters relating to corpo-
rate governance, fiduciary duties, and
officer-director liability. His views do
not necessarily represent the views of
McDermott Will & Emery or its clients.

Reprinted with permission from the October 5, 2017 edition of
CORPORATE COUNSEL © 2017 ALM Media Properties, LLC. This
article appears online only. All rights reserved. Further duplication
without permission is prohibited. For information, contact 877-257-
3382 or reprints@alm.com. # 016-10-17-01


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=321701
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=321701
http://www.nycbar.org/pdf/report/CORPORATE_GOVERNANCE06.pdf
http://www.nycbar.org/pdf/report/CORPORATE_GOVERNANCE06.pdf

